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Today’s FocusToday’s Focus

 Keeping up with the health care reform
compliance marathon for employer-
sponsored health care plans

– Recent guidance

– Upcoming deadlines

– Where to get help

 Your most pressing issues and questions
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Health Care Reform ReviewHealth Care Reform Review

 PPACA and Reconciliation Act enacted in
March 2010

– Guidance from Treasury, Labor, HHS, others

 Direct impact on HR professionals and
health plans

– Reforms for individual and group health
coverage (“Market Reforms”)

– Employer mandate and reporting
requirements
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Market Reforms: BackgroundMarket Reforms: Background

 Effective dates: 2010 2018

 Applicability depends on

– Size of group

– Grandfathered/non-grandfathered

– Insured/self-insured

– Union/non-union

– Type of plan (e.g., Excepted Benefits, retiree-
only)
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Review of Market ReformsReview of Market Reforms
Already EffectiveAlready Effective

 Plan years beginning on/after Sept. 23, 2010
– Grandfathering rules

– No lifetime dollar limits on Essential Health
Benefits (EHB)

– No annual dollar limits on EHB less than
$750,000

– Dependent coverage to age 26

– No pre-existing condition exclusion (PCE) for
children under age 19
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Review of Market ReformsReview of Market Reforms
Already EffectiveAlready Effective

 Plan years beginning on/after Sept. 23, 2010

– Rescissions generally prohibited

– Some new internal appeals/external review
requirements (Non-GF plans only)

– Full coverage of preventive services (Non-GF
plans only)

– New rules for coverage of emergency services,
designation of primary care providers (Non-GF
plans only)
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Review of Market ReformsReview of Market Reforms
Already EffectiveAlready Effective

 January 1, 2011

– HSAs, FSAs, HRAs

• Prescriptions required for over the counter
medicines

• Increase in additional tax on distributions
from HSAs not used for qualified medical
expenses
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Review of Market ReformsReview of Market Reforms
Already EffectiveAlready Effective

 January 1, 2011
– Medical Loss Ratio Standards

• Applies to insurers in group and individual
markets

• Insurers required to report accounting of
amounts paid for claims and health care
quality, premium revenue

• Rebates required if less than 85% (large
group) or 80% (small group) of premium
revenue spent on claims/quality
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Review of Market ReformsReview of Market Reforms
Already EffectiveAlready Effective

 January 1, 2011

– Medical Loss Ratio Standards

• First reports due June 1, 2012, rebates in
August 2012

• Employers receiving rebates may be
required to pass them on to enrollees,
along with notices
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Review of Market ReformsReview of Market Reforms
Already EffectiveAlready Effective

 September 1, 2011

– States to review and approve insurance rate
increases in individual and small group
markets

• Small group in WV: 2-50 employees

• Initially, reviews to be triggered by increases of
10% or more
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Upcoming Market ReformsUpcoming Market Reforms

 Plan years beginning on/after September
23, 2011

– Restricted annual limits: Minimum
annual dollar limit on EHB is $1.25
million

– Increases in 2012 to $2 million, then
eliminated altogether
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Upcoming Market ReformsUpcoming Market Reforms

 Varied effective dates in 2011/2012

– Coverage of Preventive Services (non-GF
only) already in effect, but requirements will
change yearly

• Recommendations/guidelines become effective for
plan years beginning one year after issuance

– http://www.healthcare.gov/center/regulations/
prevention.html
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Upcoming Market ReformsUpcoming Market Reforms

– Coverage of Preventive Services effective
date examples

• Screening and counseling for obesity
recommendation issued January 31, 2010;
effective for plan years beginning on or after
January 31, 2011

• Recommendation to include birth control as
preventive services issued August 1, 2011;
effective for plan years beginning on or after
August 1, 2012
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Recent Guidance: AppealsRecent Guidance: Appeals

 Applies to non-grandfathered plans,
insured, self-insured, individual and group

– If insured, check with insurer

– If self-insured, check with TPA
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Recent Guidance: AppealsRecent Guidance: Appeals

 Internal Appeals

– Effective plan years beginning on or after
September 23, 2010:

• Compliance with DOL Claims Procedure
Regulation

• Definition of Adverse Benefit Determination

• Full and fair review

• Conflicts of interest rules

• Continued coverage during appeal
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Recent Guidance: AppealsRecent Guidance: Appeals

 Internal Appeals
– Effective plan years beginning on or after July 1,

2011:
• Additional content for notices

– Effective plan years beginning on or after January
1, 2012:

• Deadlines for urgent care claims (still 24 hours)
• Deemed exhaustion of administrative remedies
• Include statement re: availability of diagnosis/treatment

codes in notices
• Compliance with cultural/linguistic standards
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Recent Guidance: AppealsRecent Guidance: Appeals

 External Review

– What is external review?

• Available after internal appeals procedures
exhausted

• Review conducted by an Independent Review
Organization (IRO)
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Recent Guidance: AppealsRecent Guidance: Appeals

 External Review: Interim safe harbor
design

– Available for reviews initiated on or after
September 20, 2011 of adverse benefit
determinations involving medical judgment or
rescissions
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Recent Guidance: AppealsRecent Guidance: Appeals

 External Review: Interim safe harbor
design

– Request must be made within 4 months of
adverse determination

– Preliminary review within 5 business days

– Notice upon completing preliminary review

– Referral to IRO
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Recent Guidance: AppealsRecent Guidance: Appeals

 External Review: Interim safe harbor
design

– Expedited review requires preliminary review,
referral to IRO immediately
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Recent Guidance: AppealsRecent Guidance: Appeals

 External Review: Interim safe harbor
design

– Contract with at least 2 IROs by January 1,
2012, and 3 by July 1, 2012

– Specific contractual requirements

– Assignment of appeals must be in rotation or
completely random
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Recent Guidance: AppealsRecent Guidance: Appeals

 Providing Notices in Culturally and
Linguistically Appropriate Manner

– Effective for plan years beginning on or after
January 1, 2012

– Applies to notices sent to counties in which
10% or more of the population is literate only
in the same non-English language
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Recent Guidance: AppealsRecent Guidance: Appeals

 Providing Notices in Culturally and
Linguistically Appropriate Manner

– If a plan sends notices to specified counties,
must:

• Provide oral language services (e.g., hotline)

• Provide notice in non-English language upon
request

• Include statement on notices of availability of
assistance/translated notice
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Recent Guidance:Recent Guidance:
WW--2 Reporting2 Reporting

 Effective date

– January 1, 2011, but not mandatory for 2011
year per IRS Notice issued in 2010

– Additional extension – now applies to forms
issued January 1, 2013 and forward, with
respect to 2012 tax years and forward
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Recent Guidance:Recent Guidance:
WW--2 Reporting2 Reporting

 Effective date

– Transition relief for some extends effective
date to forms issued January 1, 2014 and
after

– Employers may voluntarily begin reporting
now
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Recent Guidance:Recent Guidance:
WW--2 Reporting2 Reporting

 Applies to: Coverage under a group health
plan made available to employee by
employer which is excludable from income

– But check for exceptions/transition relief
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Recent Guidance:Recent Guidance:
WW--2 Reporting2 Reporting

 Transition Relief: Until further
guidance or 2014, not required for
– Employers that file fewer than 250

Forms W-2 for 2011
– Self-insured plan not subject to federal

continuation coverage requirements
– Plans maintained primarily for members

of military or family
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Recent Guidance:Recent Guidance:
WW--2 Reporting2 Reporting

 Transition Relief: Until further
guidance or 2014, not required for
– Multiemployer plans
– HRAs
– Excepted Benefits
– Employers furnishing W-2s before end

of calendar year
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Recent Guidance:Recent Guidance:
WW--2 Reporting2 Reporting

 Interim Guidance addresses:

– How to calculate reportable amounts when
employee terminates during calendar year

– How to report for individual who is an
employee of multiple employers within a
calendar year

– What to do when employee transfers to
successor employer
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Recent Guidance:Recent Guidance:
WW--2 Reporting2 Reporting

 Interim Guidance addresses:

– How to calculate cost

• Use COBRA premium method

• Premium charged method (if insured)

• Modified COBRA premium method (if employer
subsidizes cost of COBRA or determines cost
using prior year)
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

 Plans must provide a Summary of Benefits
and Coverage (SBC) and Prior Notice of
Material Modification

– Status: Effective on or after March 23, 2012,
unless final guidance says otherwise;
proposed guidance issued in August 2011

– Applies to: Group health plans and health
insurance issuers
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

 What is an SBC?

– A 4-page document designed to accurately
describe the benefits and coverage under the
applicable plan

– Can be coordinated with SPD?
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

 When must an SBC be provided?

– Insurance issuer to plan

– Plan/issuer to participant/beneficiary

– Plan/issuer to plan/participant/beneficiary
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

Health Insurance Issuer to Plan

1. Upon application or request for
information about coverage, ASAP but no
later than 7 days after request

– If information changes before coverage
offered, or before first day of coverage
begins, updated SBC must be provided
before date of offer or first day of coverage
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

Health Insurance Issuer to Plan

(continued)

2. If and when policy, certificate, contract is
renewed or reissued

– With written application materials or if
renewal/reissuance automatic, no later than
30 days before first day of new policy year
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

Plan/issuer to participant or beneficiary for
each benefit package offered/eligible for

1. With written application materials, if any,
or by first date participant/beneficiary is
eligible to enroll

– If information changes before first day of
coverage, must provide updated SBC by first
day of coverage
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

Plan/issuer to participant or beneficiary for
each benefit package offered/eligible for
(continued)

2. Within 7 days of request for enrollment in
any special enrollment period
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

Plan/issuer to participant or beneficiary for
each benefit package offered/eligible for
(continued)

3. If and when coverage is renewed

– With written application materials or if renewal
is automatic, no later than 30 days prior to
first day of coverage in plan year
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

Plan/issuer to plan/participant/beneficiary

1. Upon request within 7 days
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

 Special rules

– Issuer can satisfy requirements for plan

– If participants and beneficiaries reside at same
address, providing a single SBC to that address
satisfies obligation for all residing there;
otherwise, must send to last known addresses

– When providing at renewal, need only
automatically provide SBC for package in which
participant or beneficiary is enrolled
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

 Content
– Uniform definitions of standard insurance/medical

terms
– Description of coverage, including cost-sharing,

for various categories of benefits
– Exceptions, reductions, limitations on coverage
– Cost-sharing provisions
– Renewability and continuation of coverage

provisions
– Coverage facts label including examples
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

 Content (continued)
– Statement re: minimum essential coverage and other

requirements
– Statement that SBC is summary only and reference to

plan document, policy
– Contact number and website for questions
– Web address for list of network providers
– Web address for information about prescription drug

coverage/formulary
– Web address for uniform glossary
– Premiums or cost of coverage
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Recent Guidance: SummaryRecent Guidance: Summary
of Benefits and Coverageof Benefits and Coverage

 Format:
– 12-point font

– Four pages (double-sided)

– Stand-alone document

– Culturally and linguistically appropriate manner

 Form: Paper or electronic options
– If electronic, follow ERISA rules or individual

market electronic disclosure rules in regs

 Model forms/templates issued
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Recent Guidance: PriorRecent Guidance: Prior
Notice of Modification of SBCNotice of Modification of SBC

 Must provide prior notice of material
modification in any terms of plan or
coverage not reflected in most recent SBC

 Prior notice = no later than 60 days before
effective date of change

 **Does not apply to changes in connection
with renewal or reissuance of coverage**
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Recent Guidance: UniformRecent Guidance: Uniform
GlossaryGlossary

 Must provide Uniform Glossary within 7
days of request

 Can be satisfied by providing Internet
address, but must make paper copy
available upon request
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Recent Guidance: UniformRecent Guidance: Uniform
GlossaryGlossary

 Must provide Uniform Glossary within 7
days of request

 Can be satisfied by providing Internet
address, but must make paper copy
available upon request
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Recent Guidance:Recent Guidance: SBC, PriorSBC, Prior
Notice, Uniform Glossary PenaltiesNotice, Uniform Glossary Penalties

 Penalty/enforcing authority depends on
agency with jurisdiction: State, HHS, DOL,
Treasury

– Willful failure: Fine can be no more than
$1,000 for each such failure, but each
enrollee is a separate offense

– Failure can result in fine/excise tax/penalty of
$100 per day per individual
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Future Market ReformsFuture Market Reforms

 Application of nondiscrimination rules to
fully-insured plans (Non-GF plans only)

– Status: In Notice 2011-1, IRS delayed
enforcement until guidance issued
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Future Market ReformsFuture Market Reforms

 Automatic Enrollment for Large Employers

– Status: No guidance yet, public forum held in
April
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Future Market ReformsFuture Market Reforms

 Cap on Health FSA Salary Reductions in
Cafeteria Plan

– Status: Effective for taxable years beginning
after December 31, 2012

– Maximum limit is $2,500 per calendar year

• Guidance needed, but does not appear to apply to
matching/seed employer contributions
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Future Market ReformsFuture Market Reforms

 Plan years beginning on or after January
1, 2014

– Guaranteed renewal/guaranteed issue

– Clinical Trials coverage

– Cost-sharing limits

– Nondiscrimination based on health status-
related factors
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Future Market ReformsFuture Market Reforms

 Plan years beginning on or after January
1, 2014

– Waiting periods limited to 90 days

– Insurance issuer rating limitations

– Requirement to provide Essential Health
Benefits package
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Employer MandateEmployer Mandate

 Employer Mandate, AKA “Pay or Play”

– Effective January 1, 2014

– Closely related to Exchanges and Individual
Mandate

59



Employer MandateEmployer Mandate

 Individual Mandate: All individuals must
have “Minimum Essential Coverage”

– Exceptions: Prisoners; Undocumented aliens;
Certain health care sharing ministry members;
and Individuals qualifying for a religious
exemption

– Exemptions: Affordability; Hardship; Income;
Tribal membership; Short lapses in coverage
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Employer MandateEmployer Mandate

 Individual Mandate

– Minimum Essential Coverage:

• Government-sponsored – TRICARE, Medicare,
etc.

• Eligible employer-sponsored coverage

• Individual coverage

• Others recognized by HHS
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Employer MandateEmployer Mandate

 Individual Mandate

– Enforcement: Department of Treasury, IRS

– Penalties: Lesser of the penalty amount or the
national average of the cost of “bronze” level
premium

• Penalty amount is lesser of set dollar amount or
percentage of income
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Employer MandateEmployer Mandate

 Health Insurance Exchanges

– State-run portals for purchasing required
minimum essential coverage

– Must be established by January 1, 2014

– Initially open to individual and small group
markets

• 100 or fewer employers (or 50 or fewer if State
limits further)
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Employer MandateEmployer Mandate

 Health Insurance Exchanges
– 4 levels of coverage offered through

Exchange: Bronze, Silver, Gold and Platinum

– Employers can enroll and offer Exchange
coverage through a cafeteria plan

– Premium Assistance and Cost-Sharing
Subsidies available for Exchange-purchased
coverage
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Employer MandateEmployer Mandate

 Applicable Large Employers must provide
Minimum Essential Coverage to all full-
time employees

– Applicable Large Employers: Employ, on
average, at least 50 full-time employees

• Full-time: 30 or more hours per week

• Exceptions for seasonal/construction workers
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Employer MandateEmployer Mandate

 Calculating the number of full-time
employees for purposes of applicability of
employer mandate only

– Full-time employees (30 hours+ per week) +
full-time equivalent employees

– Full-time equivalent employees = hours of
service for all part-time employees ÷ 120
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Employer MandateEmployer Mandate

 Penalty depends on whether employer
provides coverage or not

– In both cases, penalty only applies if one or
more employees enrolls in coverage through
Exchange and receives premium assistance
or cost-sharing subsidy
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Employer MandateEmployer Mandate

 Employers not providing any health care
coverage

Penalty =

Number of full-time employees over 30
X 1/12 of $2,000*
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Employer MandateEmployer Mandate

 Employers not providing health care
coverage
– Example: In January 2014, Employer A has 80

full-time employees, 30 full-time equivalent
employees, and offers no Minimum Essential
Coverage. 50 employees enroll in coverage
through the Exchange, but only one qualifies for a
cost-sharing reduction/premium assistance

– Penalty for that month is 50 (80-30) X 1/12 of
$2,000 = $8,333.33
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Employer MandateEmployer Mandate

 Employers providing health care coverage

Penalty =
Number of full-time employees enrolled in

Exchange and receiving premium
assistance/cost-sharing reduction X 1/12 of

$3,000

Capped at 1/12 of $2,000 X full-time employees
over 30
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Employer MandateEmployer Mandate

 Employers providing health care coverage
– Example: In January 2014, Employer B has

80 full-time employees, 30 full-time equivalent
employees, and does offer Minimum Essential
Coverage. 5 employees enroll in coverage
through the Exchange, but only one qualifies
for assistance

– Penalty for that month is 1 X 1/12 of $3,000 =
$250
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Employer MandateEmployer Mandate

 Penalty does not apply if employees
purchase coverage through Exchange
where small employer elected to
participate directly in Exchange

 Penalty does not apply if employee was
provided a Free Choice Voucher
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Free Choice VouchersFree Choice Vouchers

 Effective: Effective date unclear but can
only be used in Exchanges, which are not
established until 2014

 Applies to employers offering Minimum
Essential Coverage
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Free Choice VouchersFree Choice Vouchers

 Employers offering Minimum Essential
Coverage must give Free Choice Voucher to
all qualified employees

 Voucher amount: Monthly portion of cost of
employer-sponsored plan which would have
been paid by employer if the employee was
covered under the plan
– If multiple plans offered, use the plan for which

the employer pays the larges portion of the cost
of the plan
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Free Choice VouchersFree Choice Vouchers

 Qualified employees
– Required employee contribution for coverage

exceeds 8% of household income

– Required employee contribution for coverage
does not exceed 9.8% of household income

– Employee’s household income is not greater than
400% of Federal Poverty Level

– Employee is not participating in health plan
offered by employer
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Free Choice VouchersFree Choice Vouchers

 Voucher can be used by employee to help
pay for coverage obtained through Exchange
– Employees using voucher won’t trigger Employer

Mandate penalties

 Tax credit for employer: Gross income of
employee does not include amount of
voucher, employers can deduct as
compensation for personal services actually
rendered
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Free Choice VouchersFree Choice Vouchers

 Notice requirements: Employers must
provide notice that, if employee purchases
coverage through Exchange and employer
does not offer Free Choice Voucher,
employee may lose the employer
contribution towards the cost of coverage
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Health Care CoverageHealth Care Coverage
ReportingReporting

 Effective: 1/1/14

 Applies to any person (including
employers) providing Minimum Essential
Coverage

 Penalties in tax code for failure to file
information return
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Health Care CoverageHealth Care Coverage
ReportingReporting

 Information to be reported includes:
– Name, address, tax ID of those covered

– Dates of coverage

– Whether coverage is through Exchange

– Amount of any Federal assistance for cost of
coverage

– If provided by employer, employer ID and
portion paid by employer
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Health Care CoverageHealth Care Coverage
ReportingReporting

 Effective: 1/1/14

 Applies to employers offering Minimum
Essential Coverage to employees which
pays any portion of the costs of the plan, if
the required contribution of any employee
exceeds 8% of the wages paid to the
employee

80



Health Care CoverageHealth Care Coverage
ReportingReporting

 Penalties in tax code for failure to file information return

 Information to be reported includes:

– Name, address, employer ID

– Certification that employer offers Minimum Essential Coverage

– Number of full-time employees

– Name, address, tax ID of employees and months they were covered

– Length of waiting period

– Cost paid by employer

– Months during which coverage was available

– Monthly premium for lowest cost option in each enrollment category

– The option for which the employer pays the largest portion of the
coverage and the portion paid
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Health Care CoverageHealth Care Coverage
ReportingReporting

 Notification requirement: Notice must
include

– Name, address, phone number of employer
required to file the return

– Information required to be reported on the
return
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Health Care CoverageHealth Care Coverage
ReportingReporting

 This requirement may be combined with
the Health Care Coverage Reporting
requirement (see previous slides)
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Fees to Fund ComparativeFees to Fund Comparative
Effectiveness ResearchEffectiveness Research

 Applies to: Self-insured and fully-insured
plans

 Effective: Plan years ending after 9/30/12
and before 9/30/19
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Fees to Fund ComparativeFees to Fund Comparative
Effectiveness ResearchEffectiveness Research

 Applies to: Self-insured (sponsor) and fully-
insured (issuer) plans

 Effective: Plan years ending after 9/30/12
and before 9/30/19

 Fees = $2 X average number of covered lives

– Except: Plan years ending in fiscal year 2013, fee
is only $1 X average number of covered lives
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ResourcesResources

 Department of Labor Website

– http://www.dol.gov/ebsa/healthreform/

 Federal Government Health Care Reform
Website

– http://www.healthcare.gov/center/regulations/i
ndex.html
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These materials are presented with the understanding that
the information provided is not legal advice. Due to the

rapidly changing nature of the law, information contained
in this presentation may become outdated. Anyone

using information contained in this presentation should
always research original sources of authority and update
this information to ensure accuracy when dealing with a
specific matter. No person should act or rely upon the

information contained in this presentation without
seeking the advice of an attorney.
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For more information contact

Lesley Russo

(304) 347-1717

lrusso@bowlesrice.com

Lenna Chambers

(304) 347-1777

lchambers@bowlesrice.com
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